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to the conſtitution of this country, 
than an arbitrary Sovereign. For our as 
may be undermined, but can never be open- 
ly overturned... Almoſt every tyrant; that 
ſat on the Engliſh throne has fallen by 
that very conſtitution he laboured to de- 
ſtroy. And it would greatly condsce te 
the preſervation of our liberties, were he 
pe ple as jealous of the proceedings of their 
Judges, as of the prerogatives of their Prin- 
ces. It is not the throne alone, butthe- 
woolſack that we muſt watch. Our Mo- 
narchs direct the limbs, our Parliaments+t 
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„„ 
head, but our Judges are entruſted with the 
heart itſelf of the. Conſtitution, the Law. 


If a Judge, therefore, breathe poiſon, it 


corrupts the life's blood of the ſtate, and 
mortifies the whole facred ſyſtem.” © 


How marrowly, then, ought Britons to 
ſcrutinize the conduct of their Judges. For 
they are but frail mortals, as the reſt of 
mankind. When elevated and intoxicated 


with their juridical paraphernalia, they more 


oſten look forward to acquire wealth and 


Poon. than * to Mat the an of the ; 


The ry power, my WT of: an \ Engliſh | : 
Judes, i is like that of an Engliſh King, very 


properly circumſcribed. Tyrannic minds 


have always endeavoured to extend both. 
There is a propenſity in mankind towards 
dominion, which, if not checked by jarring 
antereſts, would have, long ere this period, 


terminated. in univerſal ſlavery and barba- | 
rity.” When I ſee a Judge, therefore, ſup- 
_ porting deſtructive precedents, in violation 
"of the laws, in oppoſition to the genius of 
_ the I | I cannot but think he is 
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attempting to reſtore the Rate to its fitſt 
principles of polity, when will was Taw,” 
when force was equity, l ſlayery was 
Weng and when rudeneſs was” W 
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Vour Lordſhip. hab 1 n 8 
fondneſs for curbing the power of jk 
in the caſe. of a libel; and, imitating” 
the conduct of ſome former Princes to- 


wards their Parliaments, you do not e. 


pound and adviſe, but command and over- 
awe. When I have often beheld the die- 
tatorial manner in which a Judge has treated 


juries, it reminded me of the firſt James, of 


pious memory, who uſed to tell his Parlia- 
ments they had no right to think, butts 


ſupply. and do as he directed. When that 
Nane ch could not account for his right to 


reign arbitrarily by any record on-earth, he 
* p he had i it from heaven. ? 
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Britain has as much * to appre- 
hend from judicial precedents, as fm 


her Parliaments or her Princes: Perhaps 
more. A bad precedent once eſtabliſh - 
ea * even worſe than a bad laws The 
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latter may be repealed, while the former 

ought to be erazed, However the worthy may 
avoid following ſuch precedents, they wilt 
ever be adopted by the unworthy, who will 
enlarge and refine upon them, by bringing 
every poſſible caſe within their mean- 


ing: 5 For evi minded Judges, my. Lord, 


are as eager to fix precedents, that ſhall ſap 


the faundation of our liberty, as good 
ones are in cortecting the progneaya prafiice 


of our Courts. 


Faciy prejudices and arbitrary, principles 


inſtilled into a youthful boſom, are very diffi- 
Cult to be eradicated. It is hardly in the power 


of education, travel, ſociety, or even time, to 

enpel that which, is engendered in ou very 

names,. {Eſpecially if that propenſity flat- 
ters Our, pride, feeds our ambition, and raiſes 
our igagination..to account even our blood 
as ſuperior, and of a diſterent quality from 
that of the common maſs of mankind. 
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Thoſe 1 e be landable i in a a ſoldier, 
but are odious in a judge. He cannot en- 
tertais too humble an opinion of his origin, 


1 1 all, and ndervalus, none but 
thoſe 
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thbſe that encroach upon the rights abd U- 5 


berties bf his fellow. fubjects. For no man 


is proper to ſit as an Engliſh Jadge, why 


Lord, Who does not value the rights and 


liberties of the meaneſt "as "intrinfically 
equal to that of the nobleſt. An upright 


Judge will never reſemble a jockey, in eſti- 


mating mankind, as horſes, only by their 
blood. For it is one of the great marks'of 


the goodneſs of Providence, not to permit 


rank, family, or fortune, to monopolize 


human talents. We often obſerve -Lords 
with the narrow minds of plebeians, and 
plebeians poſſeſſed of virtues and genius 
that would throw a luſtre on Princes. 
Judges, therefore, in order to be juſt, muſt 


entertain an equal reſpect for the "rights 
of all ranks of men; and the loweſt pea- 
fant, even by birth, is entitled as much to 
the enjoyment of the laws, as the bas og 


Peer: 
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Theſe preliminaries being grantad, my. 
Lord, let us now come to the point in diſ- 


pute. Ever fince you aſcended the bench, 


| ye. Lordſhip * has taken eyery opportu- 


nity 
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_ nity in the caſc of libels, to limit the 


power of juries. Whether you have con- 


| Nantly attempted to conquer them by your 


eloquence, or command them by your 
auſtere mandatory opinions; acting more 


often as a Counſellor than as a judge, Ju- 


rors, my Lord, being but plain men, need 
only to be directed, not to be driven, or bes 
wildered in the labyrinth of law. They 
have generally a juſt ſenſe of right and 
wrong ; and the function of judge was in- 
ſtituted to be their guide, not their go- 
vernor. Your Lordſhip's office is ſomewhat 
fimilar to a Judge Advocate in military 
trials, and, like him, you ought to pay a pro- 
per reſpect to your jurors. For you are no 
more in fact, than a chief and perpetual 
preſident of every jury, always keeping 


ſtrictly to the Hirit where you cannot to 


the lerter of the law, which it is your duty 
to explain. The Judge only ſhould de- 


_ Clare, and the jurors decide. 


As the laviſh doctrine, that jurors are 


only judges of the falt, is big with the 


utmoſt danger to the freedom of the whole 
1 
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Britiſn empire, it cannot be too gene- 


rally execrated and exploded. The un- 


controuled trial by jury being the corner- 
ſtone of the temple of Liberty, every one 
1s perſonally intereſted -in its preſervation. 
It muſt therefore be ſtrenuouſly ſupported, 
my Lord, on the- moſt enlarged and ſound 
baſis, in oppoſition to all ſappings and 


. underminings. But it needs only to be mi- 


nutely examined, and properly valued, to 


rouze the nation to preſerve it unimpaired, 


for the benefit of the preſent generation, and 
| that we may tranſmit it to poſterity uncon- 
taminated and undiminiſhed. 


' The trial by jury, your Locdfhip knows, 
is ſo antient a privilege belonging to man- 
kind, that its origin cannot properly be 
traced. Neither is it the buſineſs of this let 


ter. It is only requiſite, in order to alarm the 


people to recapitulate the bleſſings derived 
from this mode of trial, which gives jurors 
a right to decide upon the la as well as 


the ſact, to point to the danger of its being 
deſtroyed, and to the fatal conſcqueners of 


that deſtruction. | 


S | Monarchs, 
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. 
Monarchs, my Lord, have hitherto ge- 
nerally treated their ſubjects as if they were 
only their ſlaves. They have deemed them 


as private property, hke their goods and 


chattels. For how few were the Princes 
that ever properly valued the lives and the 
liberties of their people? Elected by their 


fellow-creatures as their chief magiſtrates, 


to guard their perſons and property, they 


have often been the firſt to deſtroy that 


which they were called to protect. 
Civil wars were the reſult of ſech eonduR. 
The people were compelled, in defence of 


their freedom, to attempt to reſume that 


power which they had delegated to one of 
their number for their mutual protection. 


If they failed, they were enſlaved. But if 
they prevailed, they either facrificed the 


tyrant, and expelled his race, or aſſumed 


a ſhare in the government themſelves, to be 


a check on the Monarch, and reduce his 


power within the limits of certain laws of 
their own framing. | 


Diets, 


Thus were the . and Roman Se- 
nates, the Jewiſh Sanhedrims, the German 
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Kc. firſt created. Theſe inſtitutions may be 
leges, the people preſerved their liberty. 


neſs, ability, liberality, and patriotiſm, 


national juries, that now ſtands upon a > 
ſtable and unweakened foundation. The ju- 


they deliver to the Sovereign Judge, for his 
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I 
Diets, the French and Engliſh Parliaments, ; 


termed the truly Grand Juries of the human 
race. While they preſerved their pravi- 


They inveſtigated and regulated every ma- 
mentous tranſaction with the utmoſt acute» 


And the verdi&s they gave were commonly 
the moſt proper, equitable, and unbiaſ- 7] 


The Britiſh Parliament, my Lord, is the 
anly remaining veſtige in the world of thoſe 


rors it contains are choſen by the people, 
to ſit, hear, and redreſs every grievance, 
by their ſpecial and general verdict, which 


final declaration. But does he ever queſ- 
tion their right to deliver a general verdict 
in all caſes whatſoever? The Sovereign on 
the throne is in many reſpects ſimilar to the 
Judge on the bench. It is his buſineis to 
declare the law, and he aft leave hi jurors - 
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to their free opinions. The only material 
difference between a Sovereign and a judge 
is, that the one enforces the law, and the 
other explains it. But neither has any 


legal authority to deprive the people of 


their deareſt rights. For the nation ought 


on no account to rely on the capricious, 
partial, or inſcrutable arviermces of ay indi- 
vidual whatſoever, 


Whether the trial 1 by jury aroſe from the 


- popular afſemblies, or the aſſemblies from 


that mode of trial, is, my Lord, I believe 
not aſcertained. Certain it is, that we can 
trace the trial by jury up to the Athenians, 
Every free citizen of Athens was a juror, 
if he pleaſed, for he had a right to fit as a 
Judge. Citizens, there, muſt have even 
fat at the Areopagus as jurors or judges, 
which terms are undoubtedly ſynonymous, 
For although it is ſaid that Solon inſtituted 


only nineArchons as members of that Court, 


yet it is recorded that on the condemnation 
of Socrates, there were no leſs than a majo- 


rity of 361 againſt him in the Areopagus. 
From this great majority we. may imagine, 


that 
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that thoſe nine Archons were the Judges 


ſkilled in the laws, and explained it to their 


numerous fellow-citizens, who were con- 


vened to decide upon the law and the fact. 


This is a proof of the antiquity oy juries. | 
* for the utility. 


To eſtabliſh this, my Lord, beyond doubt 


or cavil, let us hear what your late worthy 


and learned brother (Sir William Blackſtone) 
mentions on this great and conſequential 


point. I do not quote this found and ſkilled 


Lawyer for your information or ſatisfaQion; 


but for that of the public. Treating of 


the utility of Juries, Sir William ſays, « The 


trial by jury, called alſo per pais, or by 
the country, hath been uſed time out of 
mind in this nation, and ſeems to be 


coeval with the firſt civil government thereof, 
Some authors have endeavoured to trace the 
original of juries up as high as the Britons 
themſelves, the firſt inhabitants of our iſland. 
But certain it is, that they were in uſe 
among the earlieſt Saxon colonies, their in- 


ſtitution being aſeribed by Biſhop Nichol⸗ 


nc to Woden himfelf, * inn, and 
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captain. Hence it is, that we may find 
traces of juries in thelaws of all thoſe nations 
which adopted the feudal ſyſtem, as inGer- 
many, France,and Italy, who had all of them 


a tribunal compoſed of twelve good men, 
and true, boni homines,” uſually the vaſſals 
or tenants of the Lord, being the equals or 


peers of the parties litigant; and as the 
Lord's vaſſals judged each other ia the 


Lord's courts; ſo the King's vaſſals, or the 


Lords themſelvee, judged each other in the 


King's court. In England we find mention 


of them ſo early as the laws of King 
Ethelred, and that not as a new invention. 


This tribunal was univerſally eſtabliſhed of 
old among all the northern nations; and ſo 


interwoven in their very conſtitution, that 
the carlieſt accounts of the one, give us alſo 
ſome traces of the other. Its eſtabliſhment, 
however, and uſe in this iſland, of what 
date ſoever it be, though for a time greatly 


| impaired and ſhaken by the introduction of 


the Norman trial by bartel, was always fo 


highly eſteemed and valued by the people, 


that no conqueſt, no change of government 


could ever prevail to aboliſh it, In Magna 
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Carta, it is more than once inhfted on as the 


principal bulwark of Britiſh liberties ; but 


eſpecially by chap: 29, That no freeman 
ſhall be hurt in either his perſon or pro- 


perty, niſi per legale judicium parium fuorum” 
vel per legem terre ;” a privilege which is 


couched in almoſt the ſame words with 


that of the Emperor Conrad, two hundred 


years before : ** Nemo beneficium ſuum perdat, 
niſi ſecundum con ſuetudinem anteceſſorum noſt ro- 
rum et per judicium parium ſuum. And it 


was ever eſteemed in all countries a privi- 


lege of the higheſt and moſt beneficial 


nature. The more it is ſearched into and 


underſtood, the more it is ſure to be valued: 
And this is a ſpecies of knowledge moſt 
abſolutely neceſſary for every gentleman in 
the kingdom; as well becauſe he may be 


| frequently called upon to determine in this 
capacity the rights of others, his fellow- 


ſubjects, as becauſe his own PROPERTY, his 
LIBERTY, and hit LIFE, depend upon MAIN= 
TAINING, ia its LEGAL FORCE, % con- 
$T1ITUTIONAL rial by jury.” Again, The 


trial by jury has ever been, and I truſt ever 


will be looked upon as the glory of the 
3 6 
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- by jury.” 


6 1. 


Engliſh law. As it. has ſo great an ad- 
vantage in regulating civil property, how 
much muſt that advantage be heightened, 
when it is applied to criminal cafes | It is 


the moſt tranſcendent privilege which any 
ſubject can enjoy or wiſh for, that he cannot 


be affected either in his property, his liberty, or 


lis perſon, but by the unanimous conſent of 


twelve of his neighbours and equals. A Con- 


Kitution that I may venture to affirm has, 


under Providence, ſecured the juſt liberties of 
this nation for a long ſucceſſion of ' ages ; and 


therefore a celebrated French writer, who 
concludes, © that becauſe Rome, Sparta, 
and Carthage have loſt their liberties, there- 
fore thoſe in England in time muſt periſh,” 


ſhould have recollected, that Rome, Sparta, 


and Carthage, at the time when their liber- 
ties were loſt, were ſirangers to the trial 


1 


It is a circumſtance well worth an 
Engliſhman's obſervation, that in Sweden 


the trial by jury, that bulwark of northern 
liberty, which continued in its full vigour 
| to lately as the middle of the laſt century, 


18 


. 
18 now fallen into diſuſe; and that there, 
though the regal power 1s in no country © 


cloſely limited*, yet the liberties of the 
Commons are extinguiſhed, and the Go 
vernment is degenerated into a mere Ariſto- 


cracy. It is, therefore, upon the whole, 


a duty which every man owes to his coun-. 
try, his friends, his poſterity, and himſelf, 
to maintain, to the utmoſt of his power, 
this valuable Conſtitution in all its righ@; 
to reſtore it to its ancient dignity, if at all 
| impaired by the different value of property, 

or otherwiſe deviated from its firſt inſtitu- 
tion; to amend it, wherever it is defefiive 


and above all, to GUARD with the moſt JEA« 


krous CIRCUMSPECTION againſt the 1NTRO= | 
DUCTION of NEW and ARBITRARY 


METHODS of TRIAL, which, under a 
VARIETY of PLAUSIBLE PRETENCES, may 


in time IMPERCEPTIBLY UNDERMINE 
{his BEST PRESERVATIVE of Engliſh liberty. 


5 « The 


* This was written previous to the late Revolution in 


Sweden, accompliſhed perhaps by the di/a/e of the trial by jury, | 


which deprived the people of their conſequence, their ſpirit, 
and their power, in the ſcale of the Conſtitution. 
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* The liberties of England cannot but 
ſubſiſt, ſo long as this palladium remains 
ſacred and inviolate ; not only from all open 
attacks (which none will be fo hardy as to 
make) but alſo from all fecret mackmations, 


which may ſap and undermine it, by in- 
troducing new and arbitrary methods of 
trial; by Juſtices of the Peace, Commiſ- 


ſioners of Revenue, and Courts of Conſcience. 
[Why did he not mention the Court of 
King's Bench ?] Theſe inroads upon this 
facred bulwark of the nation, are funda- 
mentally appolite to the ſpirit of our Con- 
ſtitution 3 and that, though begun in trifles, 


the precedent may gradually increaſs and 


ſpread, to the utter difuſe of j cha in ** 
of the moſt momentous concern. 


- Thoſe . Ay "Fw" will un- 
doubtedly prove to the whole nation, the 


fingular benefit which is derived from the 


trial by jury ; and that our freedom will no 

longer exiſt, than the forms and ſpirit of 

t 15651 is an in its vtwol? purity *. 
The 


* But Sir William Blackfone explains all this on the 


ſubjef of libels and 0 in cemtradiQion 


of hunſelf. 


* 7 


„ 

The next thing to be enquired into, is 
the pretended right of a Judge, to decide 
arbitrarily upon the law, in caſes of li- 
bel. Firſt, let us: hear what two great 
men ſay on this ſubject. Lord Somers, in 
treating of the power of juries, obſerves, 
that the Judges are affiſlants to them in 
_ explaining the difficult points of the Jaw, in 
which it is preſumed they ſhould be learned. 

The frength of every judgment conſiſts in 
the verdict of theſe juries, which the Judges 
do not give, but pronounce or declare: And 
the /ame /aw that makes good a verdid given 
contrary to the advice or direttion of the 
Judges, expſes them to the penalties, if, upon 
their own heads, or a command from the 
King, they ſhould preſume to giue ſentence 
without, or contrary to a verdi; and wo 
PRETENSIONS to a POWER of INTERPRET= 
ing the Law can exempt them if they 
break it: Nay, even in SPECIAL VERDICTS, 
the Judges are only AS$1STANTS #0 the Ju- 
RIES, who FIND it SPECIALLY, and the 
_ werdifis from ruin; though the Judges, 
having heard the point argued, DECLARE 
the ſenſe of the law therenpon.” - 
: * ' = Thus, 
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Thus, that great Lawyer, Lord Somers, 


being moſt pointedly againſt the deſtruo- 


tive doctrine of libels, I ſhall quote an- 


other paragraph from Judge Blackſtone: 


« Such public or open verdict may be ei- 


ther general, guilty, or not guilty ; or ſpecial, 
ſetting forth all the circumſtances of the 


caſe, and praying the judgment of the court, 


whether, for inſtance, on the facts ſtated, 
it be for murder, manſlaughter, or no crime 
at all. This is where they DouBT the mat- 
ter of law, and therefore cuuss to leave it to 


the determination of the court ; though they 
have an wngqueſizonable right of DETER= 
MINING upor ail the circumſtances, and finding 
a general verdict, if they think proper ſo as 


to hazard a breach of their oaths ; and, if 
their verdict be notoriouſly wrong, they 


may be puniſhed, and the verdict ſet aſide 


by attaint, at the ſuit of the King, but not 
of the priſoner. But the practice hereto- 
fore in uſe of fining, impriſoning, or other- 
wiſe puniſhing jurors, merely at the dif- 


cretion of the court, for finding their verdict 


contrary to the direction of the Judge, was 


arbitrary, unconſtitutional, and illegal ; and 
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is treated as ſuch by Sir Thomas Smith, 
two hundred years ago, who * accounted 


ſuch doings to be very violent, tyrannical, 
and - contrary to the liberty and cuſtom of 
the realm of England.“ For, as Sir Mat- 


thew Hale well obſerves, it would be a moſt 


unhappy caſe for the Fudge himſelſ, ir the 


priſoner” s fate depended upon his directions: 
_ Unhappy alſo for the priſoner ; for if the 


Judges OPINION muſt RULES the ver dict, the 
trial by jury would be USELESS, 


In another place he ſays, If judgments 
were to be the private opinions of the Fudge, 
men would then be ſlaves to their magiſtrates.” . 

Let me remind your Lordſhip, in addition 
to thele authorities, of Juniuss letter on this 
very great point. He ſays, The dofrme 
conflantly delivered in caſes of libel, is an- 
other powerful evidence of a ſettled plan 


to centradtt the legal power of juries, and to 
draw queſtions, inſeparable from fads, within 


the arbitrium of the Court. Heie, my Lord, 


you have fortune on your fide. When a 


Judge invades the province of a Jury, in mate 
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bf i: preſs. In ſome inſtances, he has 


Lay: 
ter of Mel, he in ect attacks the liberty 


ſucceeded, becauſe jurymen are too of- 
ten ignorant of their own rights, and too 
apt to be awed by the authority of a chief 
Juſtice. In other criminal proſecutions, 
the malice of the defign is confeſſedly as much 


the //ubje# of confideration to a jury, as the 


certainty of the fact. If a different doctrine 
prevail in the caſe of libels, why ſhould 
it not extend to all criminal caſes? Why 


not to capital offences? I ſee no reaſon, 


by the e of the /ubjef ſhould be berter 
protected than his /iberty or property. Why 
ſhould a Judge enjoy the full power of pil- 


Jory, fine and impriſonment, and not be 


indulged with hanging or tranſportation ?” 


* But, my Lord, (ſays Junius) ſince Judges 
Have labourcd, and not unſucceſsfully, to de- 
ſtroy the ſulllance of the trial, why ſhould 
they ſuffer the ſorm of the verdict to remain 
Why force twelve honeſt men, in palpable vis 
lation of their cat, to pranounce their fellow- 

ſubject 


© That amendment was left for Mr. Juſtice Buller to at- 


n by * the een of the Beart. 
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ſabje& a guilty man, when, almoſt at. tha 
ſame moment, they are forbidden to enguire 
into the only circumflance which, in the eye 

of law and reaſon, CoNsTIT UTES guilt—the 
malignity or innocence of his intentions But, 
of Tudges could ſucceed in making the 
trial by jury uſeleſs and ridiculays, they 
might then with greater ſafety, introduce 
a bill into Parliament, for enlarging. the 
juriſdiction of the Court, and extending 
the trial by interrogatories to every queſtion, 
in which the liſe or 3 of an —_— 
man is concerned.“ 


—_— as quotations, my Lord, from 
great authorities, are moſt evidentiy againſt 
you. Sir William Blackſtone, through the 
whole of his Commentaries, we ſee, dwells 
with rapture on the vaſt conſequence at- 
tending the fair trial by jury. He ſpeaks 
of it as the great bulwark of our liberties. - 
He warns us to guard it againſt every en- 
croachment and innovation. He. affirms, 
that jurors have a right in all caſes 
whatſoever, to decide upon the Law. 
He admoniſhes his : to pre- 
| ſerve 
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ſerve it as the palladium of their free» 


dom, He proves, that no country ever 
loſt their liberties, while this mode of trial 
was univerſally adopted -in its r and 
1 of a * & 


Then where is your power, my 1 of 


_ depriving the jury of their right to decide 
on the law in caſes of libel ? Perhaps you 
will fay, © Theſe are but opinions, and is 
not my opinion greater than thoſe ?” Grant- 
ed. Let us hear again, then, what Junius 


records of your Lordſhip's opinion on the 


power of juries deciding upon the law, in 
bels. 7/7 after all, 7hat the jury would 


fake upon themſetves to DETERMINE the 


LAW, THEY MIGHT DO IT.” Is not 


this opinion directly contradictory? 


According to Me gna Carta, | judgments 
are ta be paſſed by equals: And no man can 


be impriſoned, diffeized of his freehold, de - 


prived of his life or limb, unleſs by „en- 
fence of his Peers, What ſtatute then, can 
you adduce in ſupport of your opinion ? 
None. Common law is likewiſe againſt 


you 
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you, unleſs we except that of the Star- 
chamber, and the attempts of one or tWwW * 
former arbitrary Judges, who wanted to 
wreſt this eg from the ine: a 


* 


The define then being extra-judicial- 


and illegal, let all Judges beware of the fate 
of Treſilian and others, who ſuffered or 


their extravagant opinions. The High 
Court of Parliament adjudged them to be 
executed as traitors againſt the Sovereign 
Majeſty of the People, and- "I 2 


E | rotten 


The hues of the land be faithfully; 


you know, to ſerve the People as well as 
the King, and to do juftice to every man, \ ' 
according to the la of the land; and in 
default thereof, they are to forfeit their? 


bodies, en and pos as in n of treaſon. 
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to be conſulted and referred to by the jurors 
in caſes of difficulty. But they are by no+ _ 


means empowered to interfere as the Peers 


of the 3 The King might as well 


E interfere 


a Er 


2» 


- 


F 6 
iaterfere in the debates of his Parliament; 
for either interference would be equally ils 
legal. Conſequently, if any Judge pretends 
to an excluſive right of deciding upon the 


law, and the intent of the culprit, is not 


this aſſuming the privilege of the peer or 


equal, contrary to the ſpirit of the Conſti- 


tution ? 

A bad Judge, like a bad Prince, will 
imitate the arbitrary claſs of his predeceſſors. 
There is great art in undermining the trial 


in matters of libel. It at once ſtrikes at 


the very root of our liberty : For upon the 
freedom of the preſs ſtands the privileges of 


England. If the Judges, therefore, be al- 


lowed, my Lord, to decide upon the law in 
libellous caſes, it will prove to be in time 
ay effetual-an imprimatur, as ever was in 
this country previous to the Revolution. 


Prevent only the people from communicating 


their free and unbiaſſed ſentiments in print to 
cracy, or Democracy, again rear their heads. 


The freedom of debate, and the liberty of 


ſpeech, will 


u follow, Jurics will be- 
| come 
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come the mere inſtruments of the Judges; | 


and then, where is freedom ? 


Since every trivial ſentence may be found | 
a libel, if your opinion were adopted, it 


would be an ation worthy to immortalize 


even all the individuals in both Houſes of 


© arliament, to review, check, and aſcertain 


by ſtatute, the authority of the Judges in 
all poſſible conſtitutional caſes whatſoever. . 
Such an act would regulate and confirm the 


people in their undoubted, though diſputed 
rights; and were even that to happen, it 
is a melancholy reflection, that an arbitrary 
Judge would have {till ſufficient power left 
in the dogmatical practice of his court, to 
exerciſe his tyranny. on trivial occaſions, 


owing to the perplexity of our common 
law; though but without being able ma- 


terially to injure the liberties of the ſub- 
jet: For is it not the heighth of abſurdity 


and injuſtice, that a Parliament ſhall enact 


laws, which neither the King nor the Peo- 
ple date break, but which a Judge may ſet 


ſpirit of the conſtitutional, law with 1 im- 
punity ? 


aſide, or act diametrically oppoſite to the 
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Retract, therefore, my Lord, your opinion 
reſpecting the power of Judges in Iibellous 
caſes. Even age can never look more ami- 
able than in amending its errors. As it is 


almoſt the only ſpeck that dims the luſtre of 


your admired talents, wipe it off in time, my 


Lord, and you ſhall go down to the grave 


in all the dazzling ſplendor that ſhines upon 


ſaperior talents, when poſſeſſed by a man 


ſo renowned for Juſtice and n as * 


17 N 


Agree on this ſubject with your leavin : 
and moſt worthy brother, Willes, and avoid 
z who, owing to 
his temerity and your Lordſhip's timidity, 


the maxims of a 


has made a far greater encroachment on the 
power of jurics, than ever you have done. 


He is abouring, perhaps, to be appointed 


as your ſucceſſor, my Lord; and his enter- 
prifing mind well merits it. His talents may 


be traced from D——— to Dean Shipley. 
If the laurel proved fatal to the Captain's 
neck, it then firſt flouriſhed on the Judge's 


brow. And ſhould you, therefore, not re- 


"cede from your doctrine of libels, there is 


not a more able ſucceſſor to be found even 
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the undaunted 


But, my Lord, if you poſſeſs the ambi- 8 
tion to have your name handed down to | 
future ages as an immaculate Judge, which 
except in this one inſtance you undoubtedly 
are, adopt the conſtitutional doctrine of your f 
juvenile countryman, Mr. Erſkine. If ou 1 
do not, your precedent, it is to be hoped, - | 
will die with you; and the people of Eng- | 
land will impartially pay your country this MI 
juſt compliment; that if their liberties were : 
attempted to be overturned by one ſet of 
men, they were nobly and vigorouſly _— 
ported by another. 


"©, am, my Lo, 
With the greateſt Reſpect, 


Your moſt huinble ſervant, 
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4A Country Gentleman. 
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APPENDIX. 


HE queſtion which led lately to Lord 
Mansfield's confirmation of his former 
opinion, reſpecting Juries not having power 
to decide on the law, in caſes of libel, was 


occaſioned by the Dean of St. Aſaph's trial: 


And as the dialogue in the pamphlet at» 


| tempted to be proved libellous has made 
ſome noiſe, it is here ſubjoined with re- 
marks for the gratification of the Reader. 


The PrinciPLiEs of GOVERNMENT,: it 4 


Dialogue between 4 GENTLEMAN and a 
FARMER. 


F. Why ſhould huinbils men Ihe me, 
fign or ſet marks to petitions of this nature ? 


It is better for us farmers to mind our huſ- 


bandry, and leave what we cannot com- 


prehend to the King and Parliament. 
S6. You can comprehend more than you 
| imagine; 5 and; as a free member of a free 

| 1 ſtate, 
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mute, * higher "OP to mind than you 
may conceive. 


F. If by free you mean out of priſon, I 
hope to continue ſo, as long as I can pay 
my rent to the ſquire's bailiff; but what is 
meant by a free ſtate ? 

G. Tell me firſt what is meant by a club 
in the village, of which I know you to be 


a member. 


F. It is an aſſembly of men, who meet 


after work every Saturday to be merry and | 


happy for a few hours in the week. 


G. Have you no other obje& but mirth * 


F. Yes; we have a box, into which we 


contribute equally from our monthly or 
weekly ſavings, and out of which any 


members of the club are to be relieved in 
fickreſs or poverty; for the pariſh officers 
are ſo cruel and inſolent, that it were better 
to ſtarye than apply to them for relief. 

G. Did they, or the ſquire, or the par- 
ſon, or all together, compel you to form this 
ſociety ? 

F. Oh! no ; we could not be compelled ; 
we formed it by our choice. 


G6. Few 
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G. You did right. But have you not 
ſome head or preſident of your club ? 

F. The maſter for each night is choſen 
| by all the . preſent the week 
'E  _ before. . 
: : G. Does he make laws to bind you in 
W- cale of ill temper or miſbehaviour ? 
| F. He make laws! He bind us! No; 
1 we have all agreed to a ſet of equal rules, 
= which are ſigned by every new comer, and 

* were written in a ſtrange hand by young 
; Spelman, the lawyer s clerk, whoſe uncle is 
aqa @ member. 
| 68. What ſhould you do; if any member 
were to infiſt on becoming perpetual maſter, 
and on altering your rules at his arbitrary 
= will and pleaſure? | 
* F. We ſhould expel him. 
68. What, if he were to bring a ſerjeant's 
| guard, when the militia are quartered in 
pour neighbourhood, and inſiſt upon your 
obeying him ? 
F. We would reſiſt, if we could ; ; if not, 
the ſociety would be broken up. 
1 8. Suppoſethat, with his ſerjeant's guard. 
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he were to take the money out of the box, 
or out of your pockets ? 8 

F. Would not that be a robbery ? 

G. Iam ſeeking information from you. 
How ſhould you act vpon ſuch an oc- 
cahon? 

F. We ſhould "TER perhaps, for dh 
time; but ſhould afterwards try to appre- 
hend the robbers. 

G. What if you could not apprehend 
them ? 

F. We might kill them, I ſhould think ; 
and if the Ning | would not Rovers us, God 
would. 


G. How could you either cs 


them, or, if they reſiſted, kill them, without 
a ſufficient force in your own hands? 
F. Oh! we are all good players at ſingle- 
ſtick ; and each of us has a ſtout cudgel or 
quarter-ſtaff in the corner of his room. 


G. Suppoſe that a few of the club were 


to domineer over the reſt, and inſiſt upon 

making laws for them? 46 
F. We muſt take the fame courſe; ex- 

cept it would be eaſier to reſtrain one man, 


than | 
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than a number; but we ſhould be the ma- 
jority with juſtice on our ſide. 

G. A word or two on another head. 
Some of you, I preſume, are no . ac- 
countants? 

F. Few of us underſtand accounts; but 
we truſt old Lilly, the ſchool-maſter, whom 
we believe to be an honeſt man; and he 
keeps the key of our box. 

G. If your money ſhould, in time, amount 
to a large ſum, it might not, perhaps, be 
ſafe to keep it at his houſe, or i in any private 
houſe. 

F. Where elſe ſhould we keep it? 


G. You might chuſe to put it into the 


funds, or to lend it the '{quire, who has loſt 
ſo much lately at Newmarket, taking his 
bond on ſome of his fields, as your W 


for payment, with intereſt. 


F. We muſt, in that caſe, conſide in 
young Spelman, who will ſoon ſet up for 
himſelf; and if a lawyer can be honeſt, will 


be an honeſt lawyer. 


G. What power do you give to Lilly, or 


ſhould you give to Cen, in the caſe 


e ? 
F. No 
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F. No power ve ſhould give them 


both a due allowance for their trouble, and 


ſhould expect a faithful account of all Wey 


had done for us. 


G. Honeſt men may . their nature. 


| What if both, or either of them, were to 
deceive you? 


F. We (ſhould remove them, put our 
truſt in better men, and try to repair our 
loſs. VVV 
G. Did it never occur to you, that every 


ſtate or nation was only a great club? 


F. Nothing ever occurred to me on the 
ſubject; for I never thought about it. 


G. Though you never thought before on 
the ſubject, yet you may be able to tell me, 


why you ſuppoſe men to have aſſembled, 

and to have formed nations, communities, 

or ſtates, which all mean the ſame thing? 
F. In order, I ſhould imagine, to be as 

happy as they can, while they live, 2 

* G. By happy, do vou mean merry only? 


F. To be as merry as they can, without 


hunting themſelves or their neighbours ; 


bur chiefly to ſecure themſelvey from e's 
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Do you believe that any King or Em- 
pFor compelled them fo to aſſociate? 

F. How could one man compel a mal- 


z titude ? A King or an Emperor, I preſume, 
is not born with a hundred hands. 


G. When a Prince of the blood ſhall, in 
any country, be ſo diſtinguiſhed by nature, 
I ſhall then, and then only, conceive him to 


be a greater man than you : But might not 
an army, with a King or General at their 


head, have compelled them to aſſemble ? 
F. Yes; but the army muſt have been 


formed by their own choice; one man of a 
few can never govern many, without their 


conſent. 

6. Suppoſe, however, that a multitude of 

men, aſſembled in a town or city, were to 

chuſe a King or Governor ; might they not 

give him high power and authority? 7 
F. To be ſure; but they would never be 


ſo mad, I hope, as to give hira a power of 


making their laws. 
G. Who elſe ſhould make them ? 
F. The whole nation or people. 
S. What if they diſagreed? 
F The opinion of the greater number, 
” 40 
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as in our village clubs, muſt be taken, and 
prevail. _ 

8. What could be FRA if the ſociety 
were fo large, that all could not, meet in the 
ſame place ? 

F. A greater number muſt chuſe a 
leſs. | ID 
6. Who ſhould be chuſers? 

F. All who are not upon the pariſh in 
our club. If a man aſks relief of the over- 
ſeer, he ceaſes to be one of us, becauſe he 
mult depend upon the overſcer. 

G. Could not a few men, one in ſeven, 
for inſtance, chuſe the aflembly of law- 
makers, as well as a larger number? 

F. As conveniently, perhaps; but [1 
would not ſuffer any man to chuſe another, 
who was to make laws, by which my 
md or my life, might be ou from 
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G. Have you a freehold in any county 
of forty ſhillings a- year? 2 

F. I have nothing in the world but my 
cattle, implements of huſbandry, and houſe- 
hold goods, together with my farm, for 
which I pay a fixed rent to the ſquire. 
G. Have 
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G. Have youavote in any cityor l:arough ? 
F. I have no vote at all; but am able, 
by my honeſt labour, to ſupport my wife 


and four children, and, whilſt I a& _ 


neſtly, I may defy the laws. 
G. Can you be ignorant, that my 


Parliament to which members are ſent 
by this country, and by the next market 


town, have power to make new” laws, 
by which you and your family may be 
ſtripped of your goods, thrown into __ 
and even deprived of life ? : 

F. A dreadful power ! I never made en- 
quiries, having buſineſs of my own, con- 
cerning the buſineſs of- Parliament; but 
imagined the laws had been fixed * many 
hundred years. 

G. The common laws to -whiichy you re- 
fer, are equal, juſt, and humane; but the 
King and Parliament may alter them when 
they pleaſe, 

F. The King ought therefore to be a Fa 
man, and the Parliament to confiſt of men 
equally good. e 

G. The King alone can do no harm, but 


who muſt judge the goodneſs of Parliament 


men * 
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| 4 os PP? ENDIX. 
| F. All thoſe whole property, freedom and 
lives may be affected by their laws. 

S8. Yet fix men in ſeven. who inhabit 
this kingdom, have, like you, no votes; and 
the petition which I defired you to ſign, has 

11 | nothing for its object but the reſtoration of 
you all, to the right of chuſing thoſe law- 
1 makers, by whom your money or your 
k : lives may be taken from you : attend while 
I read it diſtinctly. . 
F., Give me your pen. I never wrote my 
name, ill as it may be written, with ne 
1 ____ eagerneſs. 

1 8. I applaud. you; and truſt that your 
i: example will befollowed by millions. An- 
| other word. before we part. Recolle& your 
=: opinion about your club in the village, and 3 
1 4 ' dane what ought to be the conſequence, | 
| if the King alone were to inſiſt on making 

„ laws, or on altering n at t bis will and 

_ pleaſure. 
TEES F. He too muſt be 1 | 
iF - ET G. Oh! but think of his landing army, 
FE and of the militia, which now are his in 
ſubſtance, though ours in form. 
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F. If he were to employ that force againſt 
7 the nation, they would, and ought to reſiſt 
L- him, or the ſtate would ceaſe to be a ſtate. 

8. What if the great Accountants, and 
: great Lawyers, the Lillys and Spelmans of 


D | the nation, were to abuſe their truſt, and 


nos N ea 


with. ESD 


cruelly injure, inſtead of faithfully ſerving | 
the public ? 

F. We muſt requeſt the King to remove 
5 them, and make trial of others ; but none 
oo ſhould implicitly be truſted. 


oy 


. 


2s 
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| G. But what if a few great Lords or 


wealthy men were to keep the King him- 

# ſelf in ſubjection, yet exert his force, laviſh 

8 his treaſure, and miſuſe his name, ſo as to 
domineer over the people, and manage the 

7 Parliament ? | - ee | 

| DE 5 F. We muſt fight for the King and our- 

|; S8. You talk of fighting, as if you were 
ſpeaking of ſome ruſtic engagement at a 
wake, but your quarter-ſtaffs would avail 
Pon little againſt bayonets. . [+> = 
F. We might caſily provide eurſclves 
with better amm. 
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G. Not ſo eafily ; when the moment of 
reſiſtance came, you would be deprived of 
all arms ; and thoſe who ſhould furniſh you 


with them, or exhort you. to take them up, 


would be called traitors, and probably put 

F: We ought always, therefore, to be rea- 
dy; and keep each of us a ſtrong Ga in 
the corner of his bed-room. 

G. That would be legal as well as ra- 
tional. Are you, my honeſt friend, ee 
with a muſket ? | 

F. I will contribute no more to the club, 


and purchaſe a firelock with my favings. 


G. It is not neceſſary. I have two, and 
will make you a preſent of one, _ com- 
pou accoutrements. 

F. I accept it thankfully ; and will con- 
verſe with you at your leiſare on other fu 
jects of this kind. | 

G. In the meanwhile, ſend an hourevery 


morning in the next fortnight, in learning 


to prime and load expeditiouſly, and tb fire 
and charge with bayonet firmly and regu- 
larly. I ay every morning, becauſe, if you 
Exerciſe too late in the evening, you may 


fall into ſome of the legal ſnares, which 


haye 
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have been ſpread for you by thoſe gentle- 
men, who would rather ſecure game for 
their table, than liberty for the nation. 

F. Some of my neighbours, who have ſer- 
ved in the militia, will readily teach me ; 
and perhaps the whole village may be 
perſuaded to procure arms, and learn their 
exerciſe. 

G. It cannot be. expected, that the vil- 
lagers ſhould purchaſe arms; but they 
might eafily be ſupplied, if the gentry of the - 
nation would ſpare a little from their vices 
and luxury. 


F. May they turn to ſome ſenſe of honour 
and virtue! 

G. Farewell, at preſent ; and remember, 
That a free ſtate is only a more numerous 
«« and more powerful club, and that he only - 
6 ig a free man, who i is a member of ſuch a 
4 ſtate.“ | 

F. Good merning, ia you have abide 
me wiſer and better than I was yeſterday ; 
and yet, methinks, I had ſome knowledge 
in my own mind of this great ſubject, and 
have been a e all my life without 
perceiving It. 
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AND THE CASE OF THE 
DEAN or SAINT ASAP 
BY M. DAWES, Ex. 


ERSKINE moved the 
Court for a new trial, on the 


ground | of miſdireQtion to the Jury, at 


Shrewſbury, whereby they were left to 
themſelves on the ſubject of the defendant's 
intentions, in publiſhing the preceding 
Dialogue, the ingenious and juſt manner in 
which he expoſed the ſophiſtry of Mr. 
Bearcroft, and Mr. Juſtice Buller's argu- 
ments, ſo alarmed Lord Mansfield, and ap- 
| peared ſo powerfully to ſhake the doctrine 
long laid down by his Lordſhip, that he 
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regretted much a motion had not rather 


deen made in the beginning, to arreſt the 
judgment. It is therefore due to him to 


ſay, that in this particular his art, though 
contrary to the maxim of ars eft celare artem,' 


has favored his opponent, who, in ſpite of 
his wiſhes, held up his own tenets as abſurd, 
and forced from Mr. Juſtice Willes and 


Mr. Bearcroft, a declaration, which implied 
every thing in direct contradiction to the 


prevailing doctrine of libels. By admitting 
that a Jury have a right to find a general 


verdict, they admit them, to all intents 


and purpoſes, to be judges of guilt, or no 


guilt, according to the charge of which a 
man is indicted, and which, if not made 


out in evidence, muſt with them, and them 


only, fall to the ground. 


Yet, as nothing has been ſaid on thecrimi- 


nality of the Dialogue, tho judgment was 
properly arreſted, becauſe the indiftment 


ſtated no averments from the inuendos, or 
otherwiſe, it may be proper, in this place, 
to conſider its nature and tendency, in op- 
poſition to the proſecutors of the Reverend 


FF 
Dean, and all their coadjutors, who have 
marked him out for vengeance in vain. 


The queſtion of libel or no libel, or 
indeed the criminality of any paper, taken 
up as the ſormer, being aſſumedly in the 
criminal court, though juſtly in the Jury, 
let us fee then how far the Dialogue be- 


tween! a Gentleman and a Farmer is ob- 


Noxious to cenſure. The mere defect of 
the indictment on which the Dean of St. 
Afaph was arraigned and tried, having en- 


titled him to an acquittal, the queſtion of 


crime or no crime, as to the dialogue ſet 


out in it, never came before the court. 


And very fortunately for Lord Mansfield, 
who, in every other caſe between man and 


man, is celebrated for diſpenſing the moſt : 
equitable juſtice, that very doctrine he ſeems 


peculiarly fond of, was reſerved to be de- 
ſtroyed, until ſome future occaſion ſhall 
again call forth the honeſt exertions of Mr. 
Erſkine, to reſcue a ſuppoſed libeller from 
the fangs of the law's excluſive conſideration 
on bis guilt, after a Jury have found the 
innocent fact of printing, or publiſhing, on 
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the trial of the indi ment, which, in point 
of inuendo and averment, may be my way 
compleat and pleader like, | 


It was EY by Mr. Boon and Mr. 


Buller, in arder to blind the Jury's eye- 
| fight into the true diſtinction, that becauſe 


they had no right to judge of the operation 


of a fine, in a civil cauſe of ejectment, nor 
to determine murder or no murder, in a 


criminal one, they had nothing to do with 
the criminality of any paper, for the writing 
or publiſhing whereof, a man was pro- 


ſecuted as a libeller. This mode of rea- 
ſoning involves a contradiction, In 

ejectment, if the operation of a fine make 
againſt a plaintiff's leflor, and favour a de- 
fendant, the Judge explains the law to the 
Jury, who find for ſuch defendant, becauſe 
they find he committed no treſpaſs by his 
ouſter, though confeſſed by the common 
rule of court, ſo as to bring on the: queſtion 
of title only. Here it muſt be born in mand, 


that the Jury conſider law and fact. The 


law is not left for the court to judge exclu= 
ſively of, as it arrogantly does in the caſe 


of 
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a Übel. The Jury, by finding for the plain- 


tiff, or the defendant, include it in their 
verdict. And as to the other pretence, that 
they have nothing to do with the queſtion 
of murder or no murder, no Crown Lawyer 
will be hardy enough to ſay, in his cloſet, 
whatever he may ſay in court, that if they 
find a man guilty of it, they do not join 
law and fact together, or that when the law 
is fully explained to them, they do not 
apply it to the fact proved, and find accord- 

jngly. = 


Away then with ſuch arguments as theſe 
are, which have, nevertheleſs, from their 
perplexity, long dazzled the comprehenſion 
of Juries, who have been awed and hood- 
winked into the directions of Judges, on 
trials for public libels; and who, from a 
want of a juſt ſenſe of their duty, and of 
that falſe doctrine which has been impoſed 
on them as orthodox, have been finally, 
though ignorantly induced to ſubſtitute guilt 
ſor innocence. ASS 


No contradiQtion can be greater than Mr. 
Bearcroit of himſelf, when after quoting 
Eh the 


oY > 
the inſtance, that a Jury have nought to ds 
with the operation of a fine, or the queſtion 
of murder or no murder, he admitted they 
had a right to find a general verdia. By 


the former, it is very plain they Join law 
and fact together, when the law is explained 
to them, and by the latter, they judge of 
that criminality, which he ſaid at Shrewſ=- 


bury they had nothing to do with. 


Having then ſeen that law and fact ate 
iünſeparable in all caſes, and that Juries, of 
right, determine on both, when connected 
together to conſtitute an offence or crime, 
the view of the fimple Dialogue that Mr. 
Jones, the Attorney, thought fit, under the 
influence of ſome over-ruling power, to 
attack as a libel, will be enough to con- 
vince us that the criminal court muſt have 
deemed it harmlefs, either on a demurrer, 
or an arreſt of judgment, before or after 
—_ EI ID 


U 


But ſuppoſing, by the way, that in every 
proſecution for a libel, the writing, or pub- 
liſhing, were unqueſtionable, and the ſeuſe 
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of the court were to be taken on the crimĩ- 

nality of cither by demurrer (which would, 

„ as things now go, ſave much time, trouble, 
FER and expence, as the rule of law at preſent 
ſtands conſtrued by the Judges, unaſta- 

| blithed on the noble baſis of the common 
law, lex terræ, or ſtatute law) a man has 
nothing to depend on but their diſcretion, 
and the partial uſe of the jargon of inuendos, 
averments, and intendments for his ac- 
quittal; If theſe can poſſibly be warped, 
as was the caſe, in a degree, with Mr. 
Horne, and, ao doubt, many others, any 
paper, the contents whereof arraign the 
conduct ef a Miniſter, or ſpeak of and con- 
_  cerning the King and his government, may, 
or may not be deemed criminal, as the 
Judges pleaſe. They have no legal criterion, 
whereby the innocence or ede of 
our diſcuſſions is diſcoverable. Their pro- 

| vocation and tendency to break the peace, 
are all that conſtitute their guilt. Now, 
granting readily that a rebellion actually be4 
gun, may produce a revolution, in which 
it is loſt and forgotten, and that conſe- 


ws it is the duty of the exiſting go- 
yerntnent | 


: ; * 
7 15 1 * 
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vernment to prevent it, none but the over - 
timid and apprehenſive can ever ſay, that 
a paper written with moderation, temper, 


and poſitive or ſpeculative truth, can produce 


it. It may be otherwiſe with inflammatory 
falſchoods, which ought to be puniſhed, 
falſehood being a crime in itſelf, which, 
from its aggravation, and being difſeminated 


among the people, has a real tendency to 


break the peace, if not to raiſe rebellion. 
This falſehood, however, is not to be im- 


plied, created by inuendo, or raiſed by afer- 
ment or intendment, contrary to the maxim 


of Beau-pleader, which Lord Coke calls the 
heart- ſtring of the law. It muſt appear in 
the indictment, and be proved to the Jury, 


who are the proper, the natural judges of 
the intent of a defendant, drawn from facts, 
or he ought to be acquitted. If, for ex- 

ample, he own to them the writing or pub- 


liſhing, and that he will write or publiſh 
the like again, the criminality of that 


writing will determine his intention to be 
criminal, of which they have the right to 


zudge. 
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The Jury who tried the Dean of $4, 
Aſaph, at Shrewſbury, found the fact of 


publiſhing only, though in 2 parley with 


the Judge, they found alſo the inuendos, 
but nothing about a libel, conſequently they 
confounded the diſtinRion, in the caſe of 
Woodfall, on which Lord Mansfield faid, 
that a verdict of publiſhing only, negatived 
the inuendos. To find, therefore, the inu- 
endos and publiſhing only, is certainly not 
to negative the former, but to find, from 
their ad miſſion after they conſidered them, 


that there was no guilt in the defendant, 


and to acquit him. This the court deter- 
mined, an the motion in arreſt of judgment, 
by ſaying that the indictment was inſuffi- 
cient, becauſe nothing was averred in it 


_expreſily, or by intendment of law. The 


Jury could not determine on the averments, 


| becauſe the indictment did not contain any, 


and this is a particular that ſeems to have 
eſcaped all the writers on the ſubject, who. 
ars not af the profeſſion of the law. Hence, 


x after all the ec/at that has been made about 
the Dean of St. Aſaph, the queſtion whether 
the Dialogue he publiſhed were criminal, 

8 


U $3 1 
as a libel, or not, has never been agitated, 
except by Mr. Bearcroft, when ad | 
the Jury on the trial, and endeavouring to 


obtain their general verdict in favour. of his 
client. 


to this offenſive Dialogue, That the 


friends of the Revolution will inſtantly ſee 
that it contains no principle which has not 


the ſupport of the higheſt authority, as well 


as the cleareſt reaſon, ſo it may be ſaid in 


Auen, that nothing but downright party 


hatred, and libellous malice, could have 
ſet on foot a criminal proſecution against 
the Dean for publiſhing it; a proſecution, 


which the proſecutor's counſel deemed im- 


prudent. And although in the ſame breath 
he gave his opinion, that the Dialogue was 
a libel, and meant to reflect on the King 


and his government, as well as to excite 


ſedition and diſcontent among the people, 
almoſt the contrary is the truth, and of 
courſe, the Dialogue is no libel at all. A 
writing may reflect on the King and his go- 
yernment, and be very true, innocent, con- 

ſtitutional, 
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ſtitutional, and well meant. Tf it be as 


fimple as the Dialogue, and as confonant 
with the Revolution principles of a Somers 
and a Locke, it can never be a libel, even 
though a King's counſel, in defence of a 
government which may openly violate them, 
ſhould preſume to declare his opinion to the 


The whole crime alledged in this Dia- 
logue is, that it adviſes the people to take 
up arms, and learn the Pruſſian exerciſe ; 
but this is not true. The queſtion to the 


Farmer is What if a few great Lords, or 
, wealthy men, were to keep the King him» 


ſelf in ſubjection; yet exert his force, laviſh 
his treaſure, and miſuſe his name, ſo as to 
domineer over the people, and manage the 
Parliament ?=To which he replics—We 


muſt fight for the King and curſelves— and 
an honeſt patriotic anſwer it is. It is of 


and concerning the King and his govern» 
ment, which ought to be ſupported againſt 
ſuch Lords or wealthy men, who may ſtrive 
to keep him in ſubjection, and abuſe his 
people ; and the means he points out in a 
ſubſequent 
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ſubſequent anſwer, are conſtitutional, - This 
Mr. Bearcroft ſaid, in one ſenſe, though 
in another he applied it as libellous. _ 
Such contradictions, ſuch warpings, ſuch 
jargon and confuſion, which ſuch legal 
ſophiſts are guilty of, may well embarraſs a 
Jury of honeſt, well - intentioned men, and 
deprive them of their right. But When 
truth is ſeparated and diſentangled from 
them it muſt appear, iſt, That the Dia- 
logue in queſtion is no libel. 2d, That a 
Jury have a right to judge of libel or no 
libel. And laſtly, that it only requires a 
knowledge of the fabjeR itſelf, independent 
of Star Chamber prejudices, to fay a libel: 
is indefinable, and that nothing ending to a 
breach of the peace is criminal, but what 
is either CRIMINAL IN ITSELF, or malum 
pProbibitum. 1 ; 


In ſhort, ſo vague, indefinite and arbitrary. 
is the whole. doctrine of libels, as drawn 
from the ſlaviſh principles of the civil law, 
that its defenders are involved in the groſſeſt 
contradictions and prevarications in ſpite of 

themſelves, and every effort to avoid it. 
| | vet 
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Yet, Heaven be praiſed, it is now become | 
ſo well underſtood, and its deceit ſhines ſo — 
glaringly out of the veil that has ſo artfully 5 
been ſpread over it, that another Dialogue, 
and another proſecution, like a late one, 
will in all probability fo ſeverely hamper 
the criminal Judges, in their own ſophiſtry, 
as either to compel them to leave Juries to 
judge of law and fact, in matters of libel, as 
in all other, agreeably to their right ſo to | 
do, or that the buſineſs will be taken up by 
Parliament, for the honour of God and con- | ! 
ſcience, truth and common reaſon; other- 
wiſe the conſtrained ſurrender of Engliſh 
liberty, in this one inſtance, may lead to 
the ſurrender of many more, until in the 
end there may be none to ſurrender, It is | | 
a ſubſect of importance; and the protection 1 
of one liberty may, by the ſame rule, lead 0 
to the protection of every other, which ; 
make the Engliſh character throughout the 
world unrivalled. „ 
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